STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

KEI TH KOPP,
)
Petitioner, )
)
VS. ) Case No. 03-4086RX
)
SOUTH FLORI DA WATER )
MANAGEMENT DI STRI CT, )
)
Respondent . )
)
FI NAL ORDER

On March 19, 2004, Respondent filed a Motion for Sumary
Final Order. At the tinme, this rule-challenge case was

consolidated with a related case, Keith Kopp v. South Florida

Wat er Managenent District and Martin County, DOAH Case No.

04-0104.

Robert E. Meal e, Adm nistrative Law Judge of the Division
of Adm nistrative Hearings, conducted a tel ephone conference on
March 22, 2004, with the parties in both cases. During the
t el ephone conference, the Adm nistrative Law Judge severed the
cases, pursuant to the agreenment of the parties. The parties
agreed to file additional materials so that the Adm nistrative
Law Judge could issue a final order in the rule-chall enge case
prior to the start of the five-day final hearing in DOAH Case

No. 01-0104 on April 12, 2004. On April 1, 2004, Petitioner



filed a response and cross notion for summary final order. On
April 2, 2004, Respondent filed its reply to Petitioner's
response.

APPEARANCES

For Petitioner: Marcy |I. LaHart
711 Tal | adega Street
West Pal m Beach, Florida 33405

For Respondent: Sheryl G Wod
CGeneral Counse
Cecile |I. Ross
Assi stant CGeneral Counsel
South Florida Water Managenent D strict
3301 Gun d ub Road
Mai | Stop Code 1410
Post O fice Box 24680
West Pal m Beach, Florida 3341-4680

STATEMENT OF THE | SSUE

The issue is whether Florida Adm nistrative Code Rul es
40E- 0.109(1) (a), 40E-1.511(1)(b), and 40E 1.5095 are invalid
exerci ses of delegated |egislative authority, pursuant to
Section 120.52(8)(b) and (c), Florida Statutes.

PRELI M NARY STATEMENT

By Petition to Determne Invalidity of Adm nistrative Rule
dat ed Novenber 4, 2003, Petitioner challenged as invalid
exerci ses of delegated |egislative authority Florida
Adm ni strative Code Rules 40E-0.109(1)(a) 40E-1.511(1)(b), and
40E-1.5095. Petitioner alleges that he has standi ng because
Respondent rejected his request for an adm nistrative hearing in

the di spute that became DOAH Case No. 04-0104 due to his failure



to file a request for hearing within 21 days of the date of
publication of the Notice of Proposed Agency Action.

In general, the petition alleges that the effect of these
three challenged rules is to all ow Respondent to provide
constructive notice, by publication, of intended agency action,
so as to bar substantially affected persons from obtai ning
hearings unl ess they request a hearing within the tinme all owed
fromthe date of constructive notice.

The petition alleges that, in violation of Section
120.52(8)(b) Florida Statutes, the rules exceed the agency's
grant of rulemaking authority, citation to which is required by
Section 120.54(3)(a)l, Florida Statutes, and, in violation of
Section 120.52(8)(c), Florida Statutes, the rules enlarge,
nodi fy, or contravene the specific |law inplenented, citation to
which is required by Section 120.54(3)(a)l, Florida Statutes.

FI NDI NGS OF FACT

1. On March 8, 2003, Respondent published in The
Stuart/Port St. Lucie News, a daily newspaper published in
Martin County, the follow ng notice (Published Notice):

The South Fl orida Water Managenent District
(SFWWD) CGoverning Board will consider, for
approval, a Water Use Perm t
Renewal / Modi fi cation (Application 971224-8,
Permt 40-00089-W for the Martin County
Uilities (Martin County Consoli dated
Systen), PO Box 9000, Stuart, FL 34995 at
its March 13 2003 CGoverni ng Board Meeti ng.



The Applicant has requested an annual
allocation of 4,529 MG (17.41 MG on a
maxi mum dai ly basis) with a permit duration
of 5 years, for a Public Water Supply to
service approximately 17,000 acres | ocated
in Martin County. The water wll be

wi thdrawn fromthe Surficial Aquifer System

A copy of the proposed agency action, a
description of the project, and a staff

anal ysis of the project, are available for

i nspection at the South Florida Water
Managenent District, Environment Resource
Regul ati on Departnment, 3301 Gun C ub Road,
West Pal m Beach, FL 33406, or a copy nay be
obt ai ned by contacting Ral ph Peno at 561-
582- 9605.

| nt erested persons may comrent upon the

proposed agency action and are entitled to

request an Adm nistrative Hearing regarding

t he proposed agency action by witing the

Governi ng Board of the South Florida Water

Managenent District, PO Box 24680, West Pal m

Beach, FL 3316, but which comments or

requests nust be received within 21 days

fromthe date of this publication

Publi sh March 8, 2002
(The only copy of the Published Notice is a facsim|e copy that
isillegible in certain places. Typographical errors therefore
may appear in the version set forth above, but none of the
possi bl e di screpanci es woul d affect the outconme of this case.)

2. Petitioner and his wwfe own a single-famly residence

at 2039 G nger Terrace, Jensen Beach, Florida. Petitioner lives

in close proximty to certain |ands that he clai ns have been

adversely affected by overpunping of Martin County's wellfields.



Petitioner enjoys various recreational activities on these
| ands.

3. Unaware of the Published Notice on March 8, 2003,
Petitioner filed his petition challenging the proposed permt to
Martin County on Septenber 25, 2003. This date was within 21
days of when Petitioner received actual notice of the proposed
agency action and 21 days of the decision of Respondent's
Governing Board to approve Martin County's application for a
wat er use permt. The Governing Board did not approve and may
not have considered the proposed agency action on March 13,

2003, as indicated in the Published Notice. The delay between

t he date on which the Published Notice announced that the
Governing Board woul d take action on Martin County's application
and the date on which the Governi ng Board took action was due to
the time consuned by successful efforts of the Governing Board
and Martin County to resolve a dispute that another party had
raised with respect to the proposed permt.

4. Wth the chall enged provisions underlined, Florida
Adm ni strative Code Rule 40E-0.109 provides:

40E- 0. 109 Point of Entry Into Proceedi ngs
and Medi ati on.

Point of entry into proceedi ngs determ ning
substantial interests are governed by Rule
28-106. 111, F. A C., and this section.

(1)(a) “Receipt of witten notice of agency

deci sion” as set forth in Rule 28-106. 111,
F.A.C., neans receipt of either witten




notice through mail or posting that the
District has or intends to take final agency
action, or publication of notice that the
District has or intends to take final agency
action.

(b) If notice is published pursuant to
this chapter, publication shall constitute
constructive notice to all persons. Unti
notice i s published, the point of entry to
request a formal or informal adm nistrative
proceedi ng shall renmain open unl ess actual
notice is received.

(2) If the Board takes action which
substantially differs fromthe notice of

i nt ended agency deci sion, the applicant or
persons who nay be substantially affected
shall have an additional point of entry
pursuant to Section 28-106.111, F.A C ,

unl ess otherw se provided by law. The Board
action is considered to substantially differ
fromthe notice of intended agency deci sion
when the potential inpact on water resources
has changed.

(3) Notwi thstanding Rule 28-106.111,

F. A . C., intended agency deci sions or agency
deci si ons regardi ng consol i dated
applications for Environnmental Resource
Permts and Use of Sovereign Subnerged Lands
pursuant to Section 373.427, F.S., shal
provide a 14 day point of entry to file
petitions for adm nistrative hearing under
Rul e 28-106. 111, F.A C

Specific Authority 120.54(5), 373.044,
373.113 FS. Law I nplenmented 120.54(5),
120. 569, 120.57, 120.60, 373.146, 373.413,
373.427 FS. History—-New 7-2-98, Anended
6-12- 00

5. Challenged in its entirety, Florida Adm nistrative Code
Rul e 40E- 1. 5095 provi des:

40E- 1. 5095 Publication of Notice of Agency
Deci sion or Intended Agency Deci sion.



In cases where a project is determned to be
of hei ghtened public concern, or where there
is the likelihood of a request for an

adm ni strative hearing, where the proposed
activity is potentially harnful to the water
resources of the District or contrary to the
overall objectives of Chapter 373, F.S., as
outlined in Section 373.016, F.S., or if

obj ection(s) to the application has been
received, the District shall publish, or
require the permt applicant to publish

noti ce of agency decision or intended agency
decision in the Florida Adm nistrative
Weekly or newspapers of general circulation
in the area affected by such decisions as
requi red by Chapter 50, F.S., and shall post
notice and mail copies of its notice to
applicants and interested groups. Such
publication may be used as evi dence of
constructive and sufficient notice.

Specific Authority 120.54(5), 373.044,
373.113 FS. Law I nplenented 120.54(5),
120. 569, 120.57, 373.146, 373.413 FS.
H st ory—New 7-2-98, Anended 6-12-00.

6. Wth the chall enged provisions underlined, Florida

Adm ni strative Code Rule 40E-1.511 provides:

40E- 1. 511 Point of Entry Into Proceedi ngs.
Procedures regardi ng point of entry into
proceedi ngs determ ning substanti al
interests and nediation are set forth in the
Uni form Rul es of Procedure Rule 28-106. 111,
F.A.C. The follow ng exceptions are applied
in conbination with the applicable Uniform
Rul es of Procedure.

(1)(a) “Receipt of witten notice of agency
deci sion” as set forth in Rule 28-106. 111,
F.A . C., nmeans receipt of either witten
notice through mail or posting that the
District has or intends to take final agency
action, or publication of notice that the
District has or intends to take final agency
action.



(b) If notice is published pursuant to
this chapter, publication shall constitute
constructive notice to all persons. Unti
notice is published, the point of entry to
request a formal or informal adm nistrative
proceedi ng shall remain open unl ess actual
notice is received.

(2) If the Board takes action which
substantially differs fromthe notice of

i nt ended agency deci sion, the applicant or
persons who may be substantially affected
shall have an additional point of entry
pursuant to Rule 28-106.111, F. A C, unless
ot herwi se provided by Iaw. The Board action
is considered to substantially differ from
the notice of intended agency deci sion when
t he potential inpact on water resources has
changed.

(3) Notwithstanding the tineline in Rule
28-106.111, F. A C., intended agency
deci si ons or agency deci sions regarding
consol i dated applications for Environnental
Resource Permts and Use of Sovereign
Subnerged Lands pursuant to Section
373.427, F.S., shall provide a 14 day point
of entry to file petitions for

adm ni strative hearing.

Specific Authority 120.54(5), 373.044,
373.113 FS. Law I npl enented 120. 54.

7. On March 13, 1998, Respondent published in Florida
Adm ni strative Wekly, Volune 24, Nunber 11, a copy of its
petition to the Adm nistrati on Comm ssion for, anmong ot her
t hi ngs, an exception fromthe Uniform Rul es of Procedure adopted
by the Adm nistration Commi ssion. The petition states, in

rel evant part:



i. The SFWWD seeks an exception from Rule
28-106.111(2), F.A C, regarding notices of
agency deci si on.

ii. This exception is sought to clarify
that "witten notice of agency decision," as
used in Rule 28-106. 111, includes the
publ i cation of notice and posting of notice,
as well as actual witten notice by mail.
iii. Chapter 373, F.S., provides the
authority to require publication of notice
in addition to actual or mailed witten

noti ce of an agency deci sion or intended
agency decision. . . . Publication is
required if desired by the applicant, or if
t he proposed project is potentially harnfu
to the water resources, of heightened public
concern or contrary to the overal

obj ectives of Chapter 373, F. S

Rul e 28-106.111, F.A. C., provides for a
petition requesting an adm nistrative
hearing to be filed wthin 21 days of
recei pt of "written notice" of an agency's
deci sion. The phrase "witten notice" is
not defined in Rule 28-106.111, F.A C or

el sewhere in the Uniform Rul es, however, it
could be narromy interpreted as only

al l owi ng notice by mail or simlar actual
noti ce.

Publication is an accepted | egal procedure
providing a clear point of entry for filing
a petition. It has been recognized as a

vi abl e noticing procedure in admnistrative
law forums. See, e.g., Cty of LaBelle v.
Bi o- Med Services, Inc., et al, 598 So. 2d
207 (Fla. 2d DCA 1991). Based on the above,
this exception is necessary both to

i npl enent the authority under Chapter 373,
F.S., and for the efficient operation of the
SFWWD.

8. By Final Order entered March 25, 1998, the
Adm ni stration Comm ssion granted Respondent an exception from
Fl ori da Adm nistrative Code Chapter 28-106 for proposed Rule

40E- 0. 511, "on the basis of inplenentation of statute and the



nost efficient operation of the agency."” During subsequent
rul emaki ng, "Rule 40E 0.511" becane the three rules that, in
whol e or in part, Petitioner is challenging in this case
(Rul es).

9. By Order of Non-Conpliance with Requisite Rules and
Di smissing Petition with Leave to Amend dated Oct ober 29, 2003,
Respondent found Petitioner had not tinmely filed his initial
petition because it was not filed within 21 days of the
publication of the Published Notice. The Order dism ssed the
petition with leave to file an anended petition within 21 days.

10. Petitioner filed his First Anended Request for
Adm ni strative Hearing on Novenmber 17, 2003. Reserving al
rights concerning the tinmeliness of the petition, Respondent, by
Order dated January 7, 2004, transmitted the petition to the
D vision of Administrative Hearings, which designated the case
as DOAH Case No. 04-0104. Pursuant to the procedures discussed
during the March 22, 2004, tel ephone conference, Respondent and
Martin County have requested a sumary di sposition of DOAH Case
No. 04-0104, which would be granted if the Admi nistrative Law
Judge dism sses the challenge to the Rules and sustains the

sufficiency of the Published Notice.

10



CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 8§ 120.56(1)(a), Fla.
Stat. (2003).

12. Section 120.56(1)(a) authorizes "[a]ny person
substantially affected by a rule . . . [to] seek an
adm ni strative determnation of the invalidity of the rule on
the ground that it is an invalid exercise of del egated
| egi slative authority."

13. Petitioner has denobnstrated his standing to chall enge
the Rules to the extent that they authorize Respondent to
provi de notice by publication and to deny hearings to
substantially affected persons who fail to file their petitions
within 21 days after the date of the Published Notice. However
as noted below, Petitioner's standing is limted in one respect.

14. Pursuant to Section 120.56(3)(a), Petitioner bears the
burden of proving by a preponderance of the evidence that the
Rul es are invalid.

15. Section 120.52(8)(b) and (c) provides:

(8) ™"Invalid exercise of del egated

| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and
duties delegated by the Legislature. A
proposed or existing rule is an invalid

exerci se of delegated |egislative authority
if any one of the follow ng applies:

11



(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l1.; [and]

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific law to be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret
the specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is wthin the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng aut hority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

16. Respondent derives its rul enmaking authority for the
Rul es through Section 120.54(5), Florida Statutes, which
provi des:

(5) UNI FORM RULES. - -

(a)l. By July 1, 1997, the
Adm ni stration Conm ssion shall adopt one or
nore sets of uniformrules of procedure
whi ch shall be reviewed by the commttee and
filed with the Departnent of State.
Agencies nmust conply with the uniformrules
by July 1, 1998. The uniformrul es shal
establish procedures that conply with the
requirements of this chapter. On filing
with the departnent, the uniformrul es shal

12



be the rul es of procedure for each agency
subject to this chapter unless the

Adm ni stration Conmi ssion grants an
exception to the agency under this
subsecti on.

2. An agency may seek exceptions to
the uniformrules of procedure by filing a
petition with the Adm ni stration Conmm ssion.
The Adm nistration Conm ssion shall approve
exceptions to the extent necessary to
i npl enent ot her statutes, to the extent
necessary to conformto any requirenent
i nposed as a condition precedent to receipt
of federal funds or to permt persons in
this state to receive tax benefits under
federal law, or as required for the nost
efficient operation of the agency as
determ ned by the Adm ni stration Conmm ssion.
The reasons for the exceptions shall be
published in the Florida Adm nistrative
Weekl y.

3. Agency rules that provide
exceptions to the uniformrules shall not be
filed with the departnment unless the
Adm ni stration Conmm ssion has approved the
exceptions. Each agency that adopts rules
t hat provide exceptions to the uniformrules
shal | publish a separate chapter in the
Fl orida Adm ni strative Code that delineates
clearly the provisions of the agency's rules
t hat provide exceptions to the uniformrules
and specifies each alternative chosen from
anong those authorized by the uniformrules.
Each chapter shall be organized in the sane
manner as the uniformrules.

(b) The uniformrules of procedure
adopted by the conm ssion pursuant to this
subsection shall include, but are not
l[imted to:

1. Uniformrules for the scheduling
of public neetings, hearings, and workshops.
2. Uniformrules for use by each

state agency that provide procedures for
conducting public neetings, hearings, and
wor kshops, and for taking evidence,

testi mony, and argument at such public

nmeeti ngs, hearings, and workshops, in person

13



and by neans of conmuni cations nedi a
technol ogy. . . .

3. Uniformrules of procedure for the
filing of notice of protests and fornal
written protests.

4. Uniformrules of procedure for the
filing of petitions for adm nistrative
heari ngs pursuant to s. 120.569 or
s. 120.57. Such rules shall require the
petition to include:

a. The identification of the
petitioner.

b. A statenent of when and how the
petitioner received notice of the agency's
action or proposed action.

c. An explanation of how the
petitioner's substantial interests are or
will be affected by the action or proposed
action.

d. A statenent of all material
facts disputed by the petitioner or a
statenent that there are no disputed facts.

e. A statenent of the ultimate
facts alleged, including a statenent of the
specific facts the petitioner contends
warrant reversal or nodification of the
agency's proposed action.

f. A statenent of the specific
rules or statutes that the petitioner
contends require reversal or nodification of
t he agency's proposed action, including an
expl anati on of how the alleged facts relate
to the specific rules or statutes.

g. A statenment of the relief
sought by the petitioner, stating precisely
the action petitioner wi shes the agency to
take with respect to the proposed action.

5. Uniformrules of procedure for the
filing and pronpt disposition of petitions
for declaratory statenents.

6. Provision of a nethod by which
each agency head shall provide a description
of the agency's organi zati on and gener al
course of its operations.

7. Uniformrul es establishing
procedures for granting or denying petitions

14



for variances and wai vers pursuant to
s. 120.542.

17. Section 120.54(5)(a)2, Florida Statutes, explicitly
aut hori zes Respondent to seek exceptions fromthe Adm nistration
Commi ssion to its Uniform Rules of Procedure. This is an
aut hori zation of rul emaki ng because the only nmeans by which
Respondent may i npl ement approved exceptions to the Uniform
Rul es of Procedure is by rulemaking. Section 120.52(15),

Florida Statutes, defines a rule, in part, as an "agency

statenment of general applicability that . . . describes the
procedure . . . of an agency . !
18. In all respects, the Rules conformto the statutory

rul emaki ng authority vested in Respondent by Section
120.54(5)(a)2, Florida Statutes. Procedures that deny hearings
to substantially affected persons who fail to request hearings
within 21 days after the publication of notice of intended
agency action will allow Respondent to issue permts nore
efficiently. Under the Rules, the agency and applicant wll
know, three weeks after the publication of notice, whether a
hearing will be necessary or whether, absent substantially
different action by the Governing Board fromthat set forth in
t he published notice, the permt nay issue wthout delay.

19. The other requirenents of Section 120.54(5), Florida

Statutes, have all been net. The Administrati on Comm ssi on has

15



approved the exceptions sought by Respondent and has published
t he grounds for granting the exceptions. The Rules pertain to
procedural matters that are within the scope of the illustrative
list of procedural matters set forth in Section 120.54(5)(b),
Florida Statutes--specifically, Section 120.54(5)(b)3, which
covers rules of procedure for the filing of notices of protest
and formal witten protests, presumably in bid cases, and
Section 120.54(5)(b)4, which covers rules of procedure for the
filing of petitions for adm ni strative hearings.

20. Arguing that the Rules enlarge, nodify, or contravene
the law to be inplenented, Petitioner contends that denying a
request for hearing based on constructive notice by publication
vi ol ates a general principle of the people's right to access to
t heir governnment decision nmaking, as generally reflected by
Chapter 120, Florida Statutes. Undoubtedly, this procedure
restri kes the bal ance between the admi nistrative conveni ence of
Respondent and the property interests of applicants, on the one
hand, and the people's access to their governnment, on the other
hand. But nothing in Chapter 120, Florida Statutes,
categorically places the right of access to governnent over
adm ni strative conveni ence and property interests.

21. In the certificate-of-need program for exanple,
substantially affected persons have been deni ed heari ngs when

their requests were untinely, based on published notice. See,

16



e.g., St. Joseph Hospital of Charlotte, Florida, Inc.,

Departnent of Health and Rehabilitative Services, 559 So. 2d 595

(Fla. 2d DCA 1989); NME Hospitals, Inc. v. Departnent of Health

and Rehabilitative Services, 492 So. 2d 379 (Fla. 1st DCA 1985).

Al t hough the certificate-of-need programis characterized by a
smal | and alert class of substantially affected persons--i.e.,
ot her health-care providers--Respondent cites two environnent al
cases involving notice by publication, in which the courts, in
di cta, approve of the denial of a request for a hearing based on
publ i shed noti ce.

22. In City of LaBelle v. Bio-Med Services, Inc., 598 So.

2d 207 (Fla. 2d DCA 1992), the court held that a request for
hearing was untinely when it was filed within the required 14
days after the issuance of published notice, but not within 14
days of the receipt of actual notice. |In establishing the
deadl i ne for requesting a hearing based on the receipt of actual
notice, the court relied upon a rule providing that notice was
effective fromthe earlier of the receipt of actual notice or

t he i ssuance of published notice. The court noted provisions of
Section 403.815, Florida Statutes (1989), that supported the
city's position that the 14 days mnmust run fromthe publication
of notice. 1In declining torely onthis statute to overturn the

rule at issue, the court relied instead on forner Section
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120.57(1)(b)2, Florida Statutes (1989), which required agencies
to give potential parties "reasonable notice."

23. In Wentworth v. Departnent of Environnenta

Protection, 771 So. 2d 1279 (Fla. 4th DCA 2000), the court held

that a substantially affected person could tinely request a
hearing on a permt for the construction of a dock, even after
the permttee had begun construction of the dock, because the
permttee had failed to provide potentially affected persons,
such as nei ghbors, with witten notice or published notice of
the permt. The court thus inplied that the agency could have
denied a hearing to substantially affected persons who filed
requests for hearing within the appropriate tine fromwhen they
recei ved actual notice, but outside of the deadline stated in
publ i shed noti ce.

24. Petitioner argues that Respondent has identified no
statute that nodifies Florida Adm nistrative Code Rule
28-106.111(2). Part of the Uniform Rules of Procedure, Rule
28-106.111(2) and (4) provides, respectively, that substantially
affected persons nust file a request for hearing within 21 days
of receipt of witten notice of the agency decision and the
failure to do so waives the right to a hearing. These rules,
from which Respondent sought relief, are not the law to be
i npl enented by the Rules; as used in Section 120.52(8), Florida

Statutes, the law to be inplenented is limted to statutes.
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25. The deternination of whether the Rul es enlarge,
nodi fy, or contravene the | aw i nplenented is guided by the flush
| anguage of Section 120.52(8), Florida Statutes. The flush
| anguage warns that rul emaking authority is not a substitute for
a "specific law to be inplenented,” rules nust "inplenment or
interpret the specific powers or duties granted by the enabling
statute,” and rules may not "inplenent statutory provisions
setting forth general legislative intent or policy." Lastly,
"[s]tatutory |l anguage granting rul emaki ng authority or generally
descri bing the powers and functions of an agency shall be
construed to extend no further than inplenenting or interpreting
the specific powers and duties conferred by the sanme statute.”

26. Al though Section 120.54(5), Florida Statutes, focuses
on the rights and responsibilities of the Adm nistration
Conmi ssion, the statute is also the source of the | aw
i npl enented by Respondent's Rules. Section 120.54(5)(a)?2,
Florida Statutes, enpowers an agency to seek an exception to the
Uni form Rul es of Procedure and requires the Adm nistration
Commi ssion to approve the requested exception, if any of the
criteria are net. The conbi ned power vested in the agency and
duty inposed upon the Adm nistration Comm ssion constitute the
law to be inplenented by the Rules.

27. Petitioner correctly contends that no statute

explicitly authorizes Respondent to adopt a rule to deny
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heari ngs based on requests that fail to conply with deadlines
set forth in published notice, at |east when the substantially
af fected person was unaware of the intended agency acti on.
However, Section 120.54(5), Florida Statutes, represents a broad
enabling act for procedural rules. |f Section 120.54(5),
Florida Statutes, attenpted to delineate specific procedures,

whi ch agenci es coul d i npl ement by rul emaki ng, Petitioner's
argunment woul d be nore persuasive.

28. For this reason, Sections 373.146, 373.413, and
373.427, Florida Statutes, are not inplenmented by the Rules. At
best, these statutes address notice, but do not address the
rel ati onship of the nmeans of notice to the time within which a
substantially affected person nust request a hearing.

29. Section 373.146(1), Florida Statutes, nerely provides
how notice may be published and does not address ot her
procedures. Specifically, this statute does not address the
denial of a request for a hearing by a substantially affected
person who is unaware of the intended agency action on the
ground that the request is untinmely under the published notice.
Section 373.413, Florida Statutes, applies to the managenent and
storage of surface waters, under Chapter 373, Part 1V, Florida
Statutes. In any event, the specificity of Section 373.413(3)
and (4), Florida Statutes, regarding notification options

precludes an interpretation of this statute as a source of the
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| aw i npl enented by rul es denyi ng hearings to substantially

af fected persons who, unaware of the intended agency action,
fail to request a hearing within the tinme provided by published
notice. The sane considerations apply to Section 373. 427,

Fl ori da Stat utes.

29. Two of the Rules cite Sections 120.569 and 120.57,
Florida Statutes, as the law inplenented. Section 120.569(1),
Florida Statutes, addresses adm nistrative procedures, but does
not apply at the early stage of adm nistrative activity governed
by the Rules. Wen Respondent or an applicant publishes notice
of intended agency action, no dispute has energed because the
agency has not yet taken the action that, but for a request for
hearing, is final. As is relevant to this case, Section
120.569(1) requires only that "parties"” shall be notified of an
agency's order. Section 120.52(12)(b), Florida Statutes,
defines a "party" as "[a]ny other person who, as a natter of
constitutional right, provision of statute, or provision of
agency regulation, is entitled to participate in whole or in
part in the proceeding, or whose substantial interests wll be
af fected by proposed agency action, and who nakes an appearance
as a party."” CQbviously, Petitioner could not nmake an appearance
in the agency activity preceding the publication of the notice

of intended agency action because the crux of Petitioner's case
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is that he was unaware of the agency activity until long after
the expiration of the deadline for requesting a hearing.
30. Section 120.57(2)(a)l provides: "The agency shal

[g]ive reasonable notice to affected persons of the action
of the agency, whether proposed or already taken, or of its
decision to refuse action, together with a summary of the
factual, legal, and policy grounds therefor." Section
120.52(13), Florida Statutes, defines a "person” to include a
natural person, such as Petitioner. Section 120.57(2)(a)l
directly addresses notice of agency action that is proposed,
deni ed, or already taken. Reasonable notice inplies tinely and
nmeani ngful notice. The notice nust therefore provide the
recipient, if a substantially affected person, with a reasonabl e
opportunity to request a hearing on the proposed agency action.

31. For the reasons stated above, the Published Notice is
not unreasonabl e, even though it denies hearings to
substantially affected persons who fail to learn of the intended
agency action until after the time for requesting a hearing has
expired. Although the tinme to request a hearing does not
approach the tinmeframes enconpassed by nost statutes of
[imtation or other limtations periods and the consequences of
the failure to file a request for hearing may be substantial, by
the tinme of the Published Notice, the agency has presunably

conpleted its work and has announced that, absent a tinely filed
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request for hearing, it will take the action described in the
notice. As reflected in the Rules, Respondent has reasonably
restruck the bal ance between adm ni strative conveni ence and
property rights, on the one hand, and people's access to
gover nnent deci si on making, on the other hand.

32. One of the Rules cites Section 120.60, Florida
Statutes, as |aw inplenented. Section 120.60(3), Florida
Statutes, requires that an agency nmail notice to each person who
has requested notice of agency action. Section 120.60(3),
Florida Statutes, has no direct applicability to this case
because Petitioner never requested notice of any intended agency
action on Martin County's application. Thus, Petitioner |acks
the standing to claimthat the Rules enlarge, nodify, or
contravene this provision of Section 120.60(3), Florida
Statutes, or any other law requiring that Respondent provide
interested persons with witten notice of intended agency
action. Petitioner's standing does not allow himto raise
clainms that the Rules may contravene statutes requiring
Respondent to give witten notice to persons requesting such
notice, although resolution of this matter may, in any case,
first require that Respondent inplenent the Rules.

33. This Oder is limted in another inportant respect.
This Order has assuned that the notice of intended agency action

identified by the Rules is notice that, absent a tinely filed
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request for hearing, the agency will take the action described
inthe notice. |If restricted to notices that the agency intends
to take, barring a tinely request for a hearing, the Rules do
not enlarge, nodify, or contravene the |aw inpl emented.

34. Notification earlier in the agency's decision making
process, if coupled with a requirenent that substantially
af fected persons nust file requests for hearing at that tine,
may rai se questions of reasonabl eness under Section
120.57(2)(a)1, Florida Statutes. Early notification may raise
guestions of reasonabl eness nerely by requiring substantially
affected persons to incur the additional expense of earlier
i nvol venent in the adnministrative process than the expense that
they would incur if the notice were of actual intended agency
action, after otherw se-final action by the Governing Board,
which, in this case, took place six nonths after the point at
whi ch Petitioner would have had to file his request for a
hearing. Early notification may raise questions of
reasonabl eness by denying a hearing to a substantially affected
person who finds that environnmental or cultural conditions
changed in the interim such as a period of little or nmuch rain
or suddenly intensified surrounding | and uses, so as to affect
the eligibility of the proposed activity for a permt. Early
notification may rai se questi ons of reasonabl eness by denying a

hearing to persons who becane substantially affected during the
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interimbetween the expiration of the tinme to request a hearing
and the "final" action taken by the Governing Board, especially
if, as here, several nonths el apsed between the two events.

35. As Respondent observes, Petitioner has not chall enged
Florida Adm nistrative Code Rul es 40E-0.105(1) and
40E- 1. 6065(1), which provide that Respondent shall give notice
of intended agency action based on the staff recomendati on and
prior to action taken by the Governing Board on the staff
recommendation. Petitioner's argunents concerning the
prematurity of the Published Notice therefore address issues in
DOAH Case No. 01-0104 concerning the adequacy of the Published
Notice as the basis on which to deny Petitioner a hearing on the
merits in that case. 1In general, the issues identified in this
and the precedi ng two paragraphs nust await Respondent's
i npl ementation of the Rules.

ORDER

It is
ORDERED that the Petition to Determine Invalidity of

Adm ni strati ve Rul e dated Novenber 4, 2003, is dism ssed.
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DONE AND ORDERED this 6th day of April, 2004, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
Division of Adm nistrative Hearings
this 6th day of April, 2004.

COPI ES FURNI SHED,

Henry Dean, Executive Director

South Fl orida Water Managenment District
3301 Gun Cd ub Road

West Pal m Beach, Florida 33416-4680

Marcy |. LaHart, Esquire
711 Tal | adega Street
West Pal m Beach, Florida 33405

David A. Acton, Esquire

Martin County Adm nistrative Center
2401 Sout heast Monterey Road
Stuart, Florida 34996-3397

Cecile |I. Ross, Assistant General Counsel
Sout h Fl orida Water Managenent District
3301 Gun C ub Road, Miil Stop Code 1410
Post O fice Box 24680

West Pal m Beach, Florida 33416-4680
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Sheryl G Wod, General Counsel

South Fl orida Water Managenment District
3301 Gun Cub Road, Mail Stop Code 1410
Post O fice Box 24680

West Pal m Beach, Florida 33416-4680

NOTI CE OF RIGHT OF JUDI Cl AL REVI EW

A party who is adversely affected by this final order is
entitled to judicial review Review proceedi ngs are governed by
the Florida Rules of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal wth the
agency clerk of the Division of Adm nistrative Hearings and a
second copy, acconpanied by filing fees prescribed by law, with
the District Court of Appeal, First District, or with the
District Court of Appeal in the appellate district where the
party resides. The Notice of Appeal nust be filed within 30
days of rendition of the order to be reviewed.
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